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cannot recover compensation in respect 
of injury to the house, depreciating its 
value, caused by vibration, smoke and 
noise in running locomotives with trains 
in the ordinary manner, after the con- 
struction of the railway: Brand v. Ham- 
mersmith and City Railway Co., Law 
Rep. 1 Q. B. 130. 

Upon appeal to the Exchequer Cham- 
ber, this judgment was reversed ; hut 
of the eight judges who sat at the hear- 
ing, three only concurred in the reversal, 
two having ceased to be members of the 
court, two of those remaining did not 
participate in the judgment, and of the 
others, one gave a dissenting opinion. 
Eelb, C. J. of the Common Pleas, who 
had been a member of the court when 
the cause was argued, also prepared a 
dissenting opinion : Law Rep. 2 Q. B. 
223. 

While, therefore, this case is not very 
strong authority for showing the judg- 
ment of the Queen's Bench in the same 
case to have been wrong, it does decide, 
following Vaughan v. Toff Vale Rail- 
mar/ Co., 5 H. & N. 679, that where 



there is neither negligence, nor misfea- 
sance, nor anything avoidable, the com- 
mon-law right of action is taken away, 
and the compensation for the damage 
must be sought under the statute. 

If the same construction shall be 
placed upon similar legislative provi- 
sions in this country, and the doctrine 
of Walker v. Old Colony and Newport 
Railway Co. become established law, 
then compensation under statutes cannot 
be given for these incidental effects of 
the running of trains where no land is 
taken. And as to the common-law 
remedy, where no negligence or unskil- 
fulness appears, it 'would seem that the 
uncertainty which must ever attend an 
estimate of injury by smoke and cinders 
thus produced ; the fact that in the na- 
ture of things the damage can never be 
special and peculiar to one only ; and 
that it is caused in the legitimate exer- 
cise of a right conferred by law, all 
conspire to characterize it as damnum 
absque injuria, for which no action will 
lie. ' C. H. W. 



Supreme Court of Errors of Connecticut. 

RICHARDSON ». ROWLAND. 

Whether the law of maintenance and champerty is recognised as a part of the 
common law of Connecticut : Quere. The court inclines to think it is not. 

It is not a part of the common law of the state of New York. 

The defendant, thinking it necessary, in securing the benefit of certain real 
estate which he had attached in the state of New Tork, to pay off a mortgage of 
$2000 upon the property, proposed to the plaintiff that if he would advance the 
sum required and superintend the litigation, paying his own expenses, he would 
give him half the net avails of the suit, but that if nothing was recovered the 
expenses of the litigation should be shared equally. The plaintiff accepted the 
proposition, went twice to the state of New York with the money, paying his own 
expenses, and consulted the attorney in charge of the suit, who concluded that it 
was not necessary to raise the mortgage ; soon after which the defence of the suit 
was abandoned, judgment rendered in favor of the present defendant and the 
amount of the judgment paid over to him. Held, in a suit brought to recover 
half of the net avails of the judgment — 1. That as the contract was to be per- 
formed in the state of New York, it was governed by the law of that state. 2. 
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That it was not void by the law of that state as a champertous contract. 3. That 
the plaintiff was to be regarded as having sufficiently performed his part of the 
contract, its literal performance having been excused. 

Assumpsit for money had and received and work and labor 
done ; brought to the Superior Court in New Haven county. The 
following facts were reported by an auditor : — 

In July 1858, the defendant owned a claim for money against 
one Sturges, which he had put in suit by attaching certain pro- 
perty in Brooklyn, in the state of New York, in which he claimed 
that Sturges had a valuable interest ; which interest other parties 
disputed. 

There was a mortgage for $2000 on this property, which the 
defendant was advised it was necessary for the success of his suit 
to raise. 

In view of this necessity, the defendant proposed to the 
plaintiff that if he would advance the sum required to raise the 
mortgage, and generally superintend the litigation, paying his 
personal expenses, the defendant would pay to him one-half of the 
net avails of the suit ; but if nothing should be recovered, the 
expenses of the litigation to be shared equally. This proposition 
was accepted by the plaintiff. 

Thereupon the plaintiff went to Brooklyn twice, with the sum 
necessary to raise the mortgage, and consulted the attorney in 
charge of the suit, paying his own travelling expenses. But the 
attorney did not on either occasion deem it necessary to raise the 
mortgage, and not long afterward the defence of the suit was sub- 
stantially abandoned, and judgment was recovered, and about the 
1st day of October 1858, the defendant received, as the net avails 
of the suit, the sum of $468.53, no part of which has been paid to 
the plaintiff. 

The plaintiff was at all times ready to pay the sum required to 
raise the mortgage, and to do anything else that might be neces- 
sary by way of managing the suit ; but, owing to the settlement, 
nothing further was in fact done by or required of him than to 
make the two journeys to Brooklyn, with the money which he had 
raised for the purpose, paying his personal expenses, and to hold 
the necessary consultations on those occasions with the attorney in 
Brooklyn. 

If, upon these facts, the law should be so that the defendant 
was bound to pay to the plaintiff one-half of the net avails thus 



80 RICHARDSON v. ROWLAND. 

received, then the auditor found that the defendant was indebted 
to the plaintiff upon that account in the sum of $234.27, for money 
had and received for the plaintiff's use, October 1st 1858, with 
interest from that date. If otherwise, that the defendant was not 
indebted to the plaintiff upon that account. 

There were other items in the accounts of the parties entering 
into the final result, about which no question was made. 

Upon these facts the case was reserved for the advice of this 
court. 

E. K. Foster and Ailing, for the plaintiff. 

1. The plaintiff performed his part of the contract and earned 
the stipulated compensation, and should receive it : Lincoln v. 
McQlatchie, 36 Conn. 136. If there was any slight variation in 
the performance, it was with the consent of the defendant, and 
does not affect the right to the contract price : Ellis v. Willard, 
9 N. York 529 ; Whitney v. Brooklyn, 5 Conn. 415 ; Champion 
v. Hartshorne, 9 Id. 569 ; Smith v. Lewis, 24 Id. 624. 

2. The contract was not invalid on account of champerty or 
maintenance. In this state, ever since the year 1809, champerty 
and maintenance have been regulated by statute. The English 
common law of maintenance and champerty has not been generally 
adopted in the United States, and was never the common law of 
this state: Sherley v. Riggs, 11 Humph. 53 ; Bayard v. MeLane, 
3 Harris 139, 209 ; Danforth v. Streeter, 28 Vt. 490 ; Wright v. 
Meek, 3 Iowa 472 ; Sedgwick v. Stanton, 14 N. Y. 289 ; Stod- 
dart v. Mix, 14 Conn. 24. 

3. The validity of the contract is to be determined by the law 
of New York, the place of performance : Burrell v. Boot, 40 N. 
York 496 ; Everett v. Vendryes, 19 Id. 436 ; Carnegie v. Morri- 
son, 2 Mete. 397 ; Penobscot $■ Kennebec R. B. Co. v. Bartlett, 
12 Gray 244; G-iddings v. Eastman, 1 Clark Ch. 19; Thurston 
v. Percival, 1 Pick. 417 ; Commonwealth of Kentucky v. Bass- 
ford, 6 Hill 526. The common law of maintenance and cham- 
perty, so far as applicable to this contract, had ceased to exist long 
before the making of this contract in the state of New York : 
Sedgwick v. Stanton, 14 N. York 289; Dwrgin v. Ireland, Id. 
322 ; Voorhees v. Dorr, 51 Barb. 580. 

Bronson, for the defendant. — The contract under which the 
plaintiff seeks to recover is void for maintenance and champerty. 
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The contract was made and was to be performed in this state, and 
is to be construed according to the laws of this state. The facts 
show both maintenance and champerty. Champerty is the " un- 
lawful maintenance of a suit in consideration of some bargain to 
have part of the thing in dispute :" 1 Hawkins P. C, ch. 84, § 1. 
It is a crime at common law, and in the absence of any statute the 
law in respect to it is in force in this state : State v. Danforth, 3 
Conn. 114 ; Wallis v. Duke of Portland, 3 Ves. 502 ; Thurston 
v. Percival, 1 Pick. 415 ; Lathrop v. Amherst Bank, 9 Mete. 
490 ; Martin v. Clark, 8 R. Isl. 389 ; Gregerson v. Imlay, 4 
Blatchf. 503 ; 1 Hawkins P. C, ch. 83, § 36. That the money 
was to be furnished to sustain a suit in the state of New York does 
not alter the case. For the crime is malum in se, and no reason 
can be shown which confines it to the maintenance of a suit in this 
state. The reason of the law does not admit of such a restricted 
meaning; acts of maintenance and champerty being prohibited 
because they tend to oppression and the stirring up of strife. 
Unless the contrary is shown, it is to be presumed that the com- 
mon law in regard to maintenance and champerty is in force in 
the state of New York : Thurston v. Percival, 1 Pick. 415. 

The opinion of the court was delivered by 

Foster, J. — The only point presented by the finding for our 
consideration is, whether the plaintiff is entitled, upon the facts 
found, to recover one-half of the sum of $468.53, the amount 
received by the defendant as the net avails of his suit against 
Sturges. The plaintiff claims one-half of this sum under a con- 
tract with the defendant by which he was to render him certain 
services in connection with the suit and receive half the net amount 
recovered; the defendant resists the demand, claiming that the 
contract is void for maintenance and champerty. 

Maintenance at common law signifies an unlawful taking in 
hand or upholding of quarrels, or sides, to the disturbance or 
hindrance of common right. The maintaining of one side, in 
consideration of some bargain to have part of the thing in dispute, 
is called champerty. Champerty therefore is a species of main- 
tenance. 

Maintenance was an offence at common law, and divers statutes 
have been passed in England by Parliament regarding it, com- 
mencing as early as the reign of Edward I. The reasons upon 
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which the ancient doctrine rested in England can now scarcely be 
said to exist, and the law has, at times, been regarded with disfa- 
vor. As long ago as 1791, Mr. Justice Buller, in the case of 
Masters v. Miller, 4 T. R. 340, speaks of a particular applica- 
tion of the law of maintenance almost in the language of contempt. 
Our statute against unlawful maintenance, first passed in 1809, 
forbade certain officers of the law, attorneys and counsellors, 
sheriffs, deputy sheriffs and constables, from buying any bond, bill, 
promissory writing, book debt, or other chose in action, under cer- 
tain penalties. As modified in 1848, and as the law now stands 
in our statutes, if either of the above-named officers shall, with 
intent to make gain by the fees of collection, purchase any chose 
in action, and commence a suit upon the same, he shall forfeit a 
sum not exceeding $100. 

As the plaintiff is not one of the officers named in our statute, 
that statute is not interposed by the defendant in the way of a 
recovery ; the common law is the law relied on. 

We are not aware of any case where the law of maintenance 
and champerty has been considered and passed upon by this court. 
It is alluded to by Church, J., in giving the opinion of the court 
in the case of Stoddard v. Mix, 14 Conn. 23, 24, and by Ells- 
worth, J., in Bridgeport Bank v. New York £ N. Haven R. B. 
Co., 30 Conn. 273. 

Some of our sister states have adopted the common law on this 
subject and some have not. Massachusetts and Rhode Island 
recognise the rule of the common law : Thurston v. Percival, 1 
Pick. 415 ; Lathrop v. Amherst Bank, 9 Met. 489 ; Martin v. 
Olark, 8 R. Isl. 389. Among the states which discard the rule, 
are Vermont, Delaware, Tennessee and Iowa : Danforth v. Streeter, 
28 Verm. 490; Bayard v. McLane, 3 Harrington 139, 209; 
Therley v. Biggs, 11 Humph. 53 ; Wright v. Meek, 3 Iowa 472. 

There are such broad distinctions in the state of society between 
Great Britain and this country, that the reasons which make a law 
against maintenance and champerty salutary or necessary there, 
do not exist here ; certainly not to the same extent. Mr. Justice 
Grier, in giving the opinion of the court in Roberts v. Cook, 20 
How. 467, says that the ancient English doctrines respecting 
maintenance or champerty have not found favor in the United 
States. The enforcement of the law here would not always, perhaps 
not generally, promote justice. Mr. Chief Justice Parker, in giving 
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the opinion of the court in Thurston v. Percival, 1 Pick. 417, 
says, " It sometimes may be useful and convenient, where one has 
a just demand which he is not able from poverty to enforce, that 
a more fortunate friend should assist him, and wait for his com- 
pensation until the suit is determined, and be paid out of the fruits 
of it." 

The contract between these parties, however, was in regard to a 
suit pending in the state of New York ; the property attached was 
there situate ; the services to be performed were to be performed 
there ; and the mom?y to be recovered, if recovered at all, was there 
to be recovered. The contract in short was to be performed in 
the state of New York. The law of New York therefore must 
necessarily govern the contract : Commonwealth of Kentucky v. 
Bassford, 6 Hill 526. It becomes quite unnecessary to decide 
what the law of Connecticut, or of other states, may be on the 
subject of champerty and maintenance. 

The law of New York upon this subject is very clearly and 
explicitly laid down by the Court of Appeals of that state in the 
case of Stanton v. Sedgwick, 14 N. Y. 289. The facts in that 
case, briefly stated, are these. One Trowbridge undertook, at his 
own expense, to obtain for the defendant, Stanton, title from the 
state of New York to a certain lot of land in the city of Syracuse, 
in that state, then used and occupied by Stanton for a stone yard. 
Stanton had made erections on the lot, exceeding the value of 
$200, by virtue of which he had acquired a pre-emption right to 
purchase it from the state, under a certain legislative act then in 
force. Stanton agreed to convey to Trowbridge, by a good and 
sufficient conveyance, in consideration of the above-mentioned ex- 
penses and trouble, one undivided half of the lot free from encum- 
brance or lien except for the purchase-money; both parties to 
share mutually the cost or purchase price to be paid to the state 
therefor. 

Trowbridge performed the contract on his. part; he procured a 
patent to be duly issued to Stanton, and paid to him one-half of 
the purchase-money advanced to the state. Trowbridge then as- 
signed his interest in the contract to the plaintiff, Sedgwick, and a 
demand of a conveyance of the one-half of the lot was made, which 
Stanton refused to give, and this action was brought to enforce 
the contract. The case was tried at a special term, and judgment 
was given requiring the defendant to convey to the plaintiff the 
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undivided half of the premises. The defendant excepted, and the 
judgment was affirmed at the general term, and on appeal that 
judgment was affirmed by the Court of Appeals. 

The doctrine of this case is, that the law of maintenance and 
champerty is not in force in that state, except as contained in their 
statutes. The opinion, a very elaborate one, pronounced appa- 
rently on very full consideration, was given by Selden, J. No 
question seems to have been made but that the contract sought 
to be enforced was within the definition of champerty at common 
law. The statute of the state then existing, 1856, prohibited any 
officer or other person from taking any conveyance of lands from 
any person not in possession, while such lands were the subject of 
controversy by suit, knowing the pendency of such suit ; and also 
prohibited the buying or selling of any pretended title to lands, 
unless the grantor and those under whom he claimed should have 
been in possession for the space of a year before the sale, mort- 
gages of lands by persons not in possession, and conveyances by 
such persons to those in possession, being excepted. 

There was nothing in the contract which the plaintiff there 
sought to enforce, in contravention of the provisions of this statute. 
The same may be said of the case at bar. Judge Selden says, 
page 301, " I still think, in view of the manifest tendency of 
modern judicial opinion, as well as of the plain scope and intent 
of our legislation on the subject, that not a vestige of the law of 
maintenance, including that of champerty, now remains in this 
state, except what is contained in the revised statutes." See also 
Durgin v. Ireland, 14 New York 322; Voorhies v. Dorr, 51 
Barb. 580. 

We see nothing in the character of this contract contrary to the 
principles of natural justice and equity, and feel no repugnance 
therefore in allowing the plaintiff to recover. He has not, it is 
true, literally performed the contract, so far as raising the mort- 
gage which rested on the property attached is concerned. But he 
procured the money with which to raise it ; took it twice to Brook- 
lyn, New York, for that purpose ; and was prevented from doing 
it by the defendant's attorney, who advised him that it was un- 
necessary. We think that was a sufficient performance. We 
advise the Superior Court to render judgment for the plaintiff. 

This case seems to us one of general country, in two respects. 1. The sub- 
interest to the profession throughout the ject of champerty and maintenance is, 
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in itself considered, one of very consider- 
able practical importance in connection 
with the general administration of jus- 
tice. Scarcely a term passes in any of 
our higher courts that actions are not 
found, coming, more or less, into the 
category of champerty or maintenance. 
The parties find their witnesses absent 
and scattered over the country on the 
very eve of an impending trial, sud- 
denly pushed on in consequence of 
other cases failing to be tried. In such 
emergencies the neighbors and families 
of the respective parties volunteer to run 
all night, in every direction, to gather 
up the loiterers or the fugitives. In the 
early days of the common law, when 
maintenance received a more extended 
construction, such aid in supporting 
suits, especially where, as is more com- 
monly the fact now, money was ad- 
vanced by these volunteer friends to 
meet the exigencies of the witnesses, 
either for transportation or support, 
would clearly come within the definition 
of " maintaining suits," thus subjecting 
the well-meaning friends of the parties 
to very serious penal consequences. 

But that state of things has long since 
passed away in Kngland, and never 
had any existence in this country. In 
Cockell v. Taylor, 15 Beavan 103, it 
was held no offence for one to advance 
money to one of the parties to a suit, the 
plaintiff in this case, for the recovery 
of a fund, to enable him to prosecute his 
suit, and to take a mortgage upon the 
property in contest for the security of 
the money so advanced. And there is 
no rule better settled now than that one 
is not guilty of maintenance in making 
a bond fide purchase of choses in action : 
Thallhimer v. Brinckerhoff, 3 Cowen 
645 ; Danforth v. Streeter, 28 Vt. 490- 
496. So the assignment of rights of 
entry upon land has been held no 
offence under statutes against cham- 
perty and maintenance : Oldham v. 
Rowan, 4 Bibb 545 ; Denn v. Bissant, 
Coxe 220; Lewis v. Bell, 17 How. D. 



S. 617 ; Keilar v. Blanchard, 21 La. 
Ann. 38. So advancing money to en- 
able one to prosecute his suit has been 
held no offence : Ferine v. Dunn, 3 
Johns. Ch. 508. And a promise to pay 
money for land in suit in consideration 
of a deed of the same, the amount to be 
dependent upon the event of the suit, 
but a portion to be paid at once and be- 
fore the suit is determined, is not cham- 
perty: Nichols v. Bunting, 3 Hawks. 86. 
But the purchase of pretended titles to 
land of those out of possession, in order 
to disturb the tenants in possession, was 
held an indictable offence in Massachu- 
setts, at an early day, without any spe- 
cial statute: Swett v. Poor, 11 Mass. 
553 ; Everenden v. Beaumont, 7 Id. 78 ; 
Wolcot v. Knight, 6 Id. 421 ; Brinley v. 
Whiting, 5 Pick. 359 ; Lathrop v. Am- 
herst Bank, 9 Met. 489. 

But in Kentucky it has been held not 
unlawful for one, employing counsel to 
institute proceedings against one for 
slander, to stipulate to pay such counsel 
a percentum upon the amonnt recovered : 
Evans v. Bell, 6 Dana 479. So also of 
a contract to pay the attorney prosecut- 
ing a suit for land one-half its value : 
Wilhite v. Roberts, 4 Dana 172. And 
in Hovey v. Hobson, 51 Me. 65, while the 
judges concur in holding that by the 
adoption of the common law of cham- 
perty and maintenance by the Massa- 
chusetts courts, while their jurisdiction 
extended over the state of Maine, it un- 
questionably obtains there, except as mo- 
dified by statute, they still consider that 
under these statutes rights of entry upon 
land must be held assignable: R. St., 
c. 73, \ 1. And in other states it hag 
been held no objection to a contract 
with the attorney prosecuting a suit, 
that he was to have half or any other 
portion of the sum recovered : Moody v. 
Harper, 38 Miss. 599 ; Ryan v. Martin, 
16 Wise. 57. But see Underwood v. 
Riley, 19 Wise. 412 ; Stearns v. Felker, 
28 Id. 594. 
Some of the states do not seem 
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to regard the rules of the common law 
as to champerty and maintenance as in 
full operation, independent of statutes : 
Schafermanv. O'Brien, 28 Md. 565. But 
in others the courts refuse to adopt the 
rule that counsel may stipulate for a 
portion of the avails of the suit over 
and above all expenses ont of pocket : 
Boardman v. Thompson, 25 Iowa 487. 

2. We have thus referred sufficiently 
to the decisions in the different states to 
show that the law of champerty and 
maintenance is not regarded as having 
much stringency of operation independ- 
ent of special statutes. This is the 
second question involved in this case, 
which seems to us of great moment. 
Where, as in the American states, the 
criminal code is exclusively statutory, or 
mainly so, it seems to us most unfor- 
tunate to allow a loophole to remain 
open for the admission of certain offences 
as existing at common law. It is so 
loose and indefinite, and so liable to 
abuse, that tyranny itself could not de- 



sire a more effective instrument. And we 
trust that where such offences have been 
recognised by the courts, the legislature 
will feel the indispensable importance of 
having them clearly defined by supple- 
mentary statutes, and all further con- 
structive offences, as existing at com- 
mon law, strictly prohibited in the 
future. 

We do not object to declaring con- 
tracts which tend needlessly to the fos- 
tering of useless litigation or specula- 
tion in lawsuits, void and inoperative 
upon general principles of sound policy 
and good order. The rule adopted in 
Ohio, that where there is no statute 
against champerty and maintenance no 
one can be punished criminally for the 
offence, as at common law, but that the 
courts will not give effect to champer- 
tous contracts, upon the general princi- 
ple that they are contrary to sound 
policy and the good order of social life, 
is very just : Keg v. Vatter, 1 Ham- 
mond 132. I. F. R. 



United States Circuit Court. Eastern District of Missouri. 
DANIEL G. TAYLOR, Aom'k., v. STEAMBOAT COMMONWEALTH. 

A maritime lien will be created for repairs done on a boat or vessel at the home 
port, if the repairs arc made on the credit of the boat or vessel ; but where the 
person doing the work stipulates for other and different security from that of the 
boat or vessel, the maritime lien is waived and cannot be enforced. 

Where a party in his libel sets up an admiralty lien, be cannot be allowed if 
that fails to set up and rely upon a common-law or statutory lien. 

This was an appeal from a decree of the District Court upon a 
libel in rem. The facts appear in the report of the case when 
before the District Court : 13 Am. Law Reg. N. S. 502. 

G. Campbell, for the Steamboat, appellant. 

Krurn <f Patrick, for libellant. 

Miller, Circuit J. — The owner of the steamboat Commonwealth 
is a resident of St. Louis ; the repairs therefore were done in what, 
in admiralty, is technically known as the "homo port" of the 
vessel, and our Supreme Courts have decided for forty or fifty 



